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Summary

Aim: To investigate the extent and impact of litigation on the UK physiotherapy profession.
Design: An online cross-sectional questionnaire survey design was used. The survey was
open to all qualified physiotherapists who have practiced in the UK, from any speciality, of
any grade and from any setting including NHS, non-NHS, and private practice.

Results: 688 respondents completed the survey (96% CI). All UK nations were represented.
73% were female, 44% were qualified >20 Years. Most worked in the NHS (74%) and
worked in a neuromusculoskeletal setting (62%). 10% of respondents had been involved in
litigation. 128 claims were reported with some respondents being involved in more than 1
case. Litigation was a highly stressful experience for those who experienced it and was a
source of concern for many others. The personal impact was stress (76%) and worry and
anxiety (67%). The most common professional impact was defensive practice (68%). Most
respondents incorrectly identified who should provide their legal support. 46% were not
satisfied with the support received. Most (77%) reported that litigation training should be
included in pre-registration, as well as postgraduate (68%) programs.

Conclusion: This is the first UK survey that has investigated the experiences of litigation on
the UK physiotherapy profession. Ten percent of physiotherapists in our survey had been
involved in litigation. Litigation impacted physiotherapists’ physical and mental wellbeing
and their clinical practice. Improved support, both emotional and legal is required. Clinical

negligence training should be included in pre-registration and postgraduate programs.
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Contribution of the Paper

e This is the first national survey to investigate the extent of litigation in UK
physiotherapy, across all employment sectors, specialities and grades.

e This is the first national survey to explore the impact of litigation on the UK
physiotherapy profession, including physiotherapists who had been involved in
litigation and those who had not.

e Recommendations have been made to improve the overall experience of

physiotherapists involved in litigation with emphasis on their health and wellbeing.

Introduction



Litigation in healthcare in the United Kingdom (UK) is increasing, with an 8% increase in
claims between 2012-2018 [1]. To cover the cost of compensation claims, National Health
Service (NHS) trusts in England pay into the Clinical Negligence Scheme for Trusts, which
costs some NHS trusts over 40 million pounds annually, representing 2% of the NHS budget
[2]. However, there is a dearth of literature that has investigated litigation in UK physiotherapy.
Physiotherapists are increasingly involved in litigation cases, which may be related to their
changing role. With more physiotherapists undertaking advanced roles, they are increasingly
likely to be the first point of contact for complex patients who have not been screened by a
medic and as such, are at an increased risk of being involved in litigation [3]. The extent of
Cauda Equina Syndrome (CES) claims involving UK physiotherapists has been previously
investigated [3]. It was found that of the 2496 CES cases reported between 2012-2020, only 51
were attributed to physiotherapists, however, this is now thought to be an underestimation due
to deficiencies in reporting methods [3]. Physiotherapists involvement in CES litigation has
been found to be mainly due to delays in specialist centre referrals, recognising symptoms
early, responding to Red Flag symptoms, and delays in scanning [4]. CES litigation has been
reported to cost the NHS in England in excess of £186 million over a 10-year period [4].
Previous research has found a lack of information regarding the legal process and support
available for physiotherapists involved in a clinical negligence case [5]. In other healthcare
professions (HCP) such as midwifery, being involved in litigation has been reported to cause
physical and mental ill-health [6]. The term ‘second victim’ has been coined to capture the
trauma the HCP may experience from being involved in a patient safety incident [7]. The
Patient Safety Incident Response Framework [8] recognises that for learning to occur to
improve patient outcomes following a patient safety incident, systems and processes that

support those involved, including the HCP, are required.



However, it is unclear how many claims involve physiotherapists, what guidance and processes
are in place to support those involved in a clinical negligence case or the impact being involved
in litigation can have. This is the first UK-wide national survey to explore the extent and impact
of litigation on the UK physiotherapy profession. The objectives were:

1. To investigate the extent of litigation cases amongst physiotherapists

2. To understand the experiences and opinions of physiotherapists in relation to

litigation
3. To understand the support needs of physiotherapists

4. To explore the potential training needs for physiotherapists in relation to litigation

Methods

Design
A cross-sectional online survey design hosted by Online Surveys was used to investigate the
objectives (https://www.onlinesurveys.ac.uk). The checklist for reporting of survey studies

(CROSS) was used in the reporting of the study [9].

Sample

The population of interest was all qualified physiotherapists who have practiced
physiotherapy in the UK, including those currently practising and those who have retired.
The number of physiotherapists in the UK in 2021 was approximately 78,000 [10]. As there
was no single list of contact information for this population, to facilitate construction of a
sampling frame, sampling was conducted through a variety of self-selecting snowball
sampling methods i.e., twitter posts, personal and professional networks, conferences, and

networking events. The minimum sample size (N=383) was calculated a-priori using an


https://www.onlinesurveys.ac.uk/

online sample size calculator [11], assuming a normal distribution, a 5% margin of error and

confidence interval of 95% [12].

Survey tool

The survey was anonymous, with no internet protocol addresses collected. Survey questions

were developed based on a review of the literature, Patient and Public Involvement and the
expertise of research team [3,5] (supplementary file 1). The survey was piloted by
physiotherapists from various backgrounds (an NHS employed physiotherapist, a self-
employed physiotherapist, a non-clinical physiotherapist, and a retired physiotherapist) to
ensure questions were applicable, understandable and that the survey skip logic worked
correctly and to estimate the time taken to complete. Minor changes to the survey were made
following piloting, including grammatical edits and one mechanical adjustment to the number
of options participants were able to choose. The time taken to complete the survey was
between 5-10 minutes. The survey was live for 3 months, opening in November 2021 and

closing January 2022.

Analysis

Descriptive analysis was undertaken on the data. There were no missing data as all questions
were compulsory to answer and survey responses were only collected once the participant

clicked the ‘finish’ button at the end of the survey.

Ethics

Ethical approval was obtained from [xxx] Research and Ethics Governance Committee, UK

(Ref: 18122).



Results

A total of 688 respondents completed the survey (96% confidence interval, 4% margin of
error). Percentage totals may vary as respondents could tick more than one response for some

questions.

Demographic data

Of the 688 responses, 73% were female (n=503), 44% were qualified >20 Years (n=306).
Most worked in the NHS (74%, n=507), and 62% worked in musculoskeletal (MSK) practice

(n=408) (Table 1).

Table 1 —around here

Most respondents were from England (76%), 12% were from Wales, 7% from Scotland and

5% from Northern Ireland (Figure 1).

Figure 1 —around here

Extent of litigation (objective 1)

Ten percent (N=72) of respondents had been cited in a litigation case. Most respondents who
had been involved in a claim worked in England (N=53), then Scotland (N=8), followed by

Northern Ireland (N=6) and Wales (N=5).



There were 128 claims reported, indicating some had been involved in more than 1 case.
Most had been involved in one claim (75%, N=54), 17% (N=12) had been involved in 2-3

cases. Eight percent (N=6) had been involved in >4 claims.

The job role at time of claim showed that 29% (N=21) were private practitioners, 21%
(N=15) were junior physiotherapists, and 21% (N=15) were an advanced practice

physiotherapist (Figure 2).

Figure 2 —around here

Claims were mostly settled out of court (38%, N=49), 24% (N=31) of claims were dropped,
13% (N=16) went to court proceedings. However, 20% (N=25) of physiotherapists were not
informed of the outcome of the claim.
The category of health condition the claim related to was:

o 74% (N=53) Neuromusculoskeletal

e 6% (N=4) Neurology

o 4% (N=3) Paediatrics

e 19% (N=14) Other
Within the neuromusculoskeletal category, the most common claim was CES:

e Cauda Equina Syndrome (23%, N=12)

e Undiagnosed Fracture (11%, N=6)

e Manual therapy / manipulation (9%, N=5)

e Prolapsed discs (8%, N=4)
Further claims in this category related to burns (4%, N=2), Achilles-tendon ruptures (4%,

N=2), osteosarcomas (4%, N=2), spinal infection (2%, N=1), and acupuncture (2%, N=1).



Fifty one percent (N=27) of respondents selected ‘other’ within the neuromusculoskeletal

category.

Experience of litigation (objective 2)

Sixty four percent (N=46) of respondents agreed or strongly agreed that being involved in
litigation impacted them personally (Table 2). This included: Stress (76%, N=55); Worry &
Anxiety (67%, N=48); Low mood / depression (33%, N=24); Feeling overwhelmed (28%,
N=20); Sleep problems or insomnia (28%, N=20); Struggling to make decisions (24%,

N=17).

Table 2 —around here

Additionally, 50% (N=36) of respondents indicated being involved in litigation impacted
them professionally (Table 2). The changes they made professionally because of being
involved in a claim were: Defensive practice (68%, N=49); Changed employer (7%, N=5);
Reduced working hours (6%, N=4); Additional insurance cover (6%, N=4); Changed career

(4%, N=3); None (22%, N=16).

Respondents who had not been involved in a claim reported how awareness of potential
litigation affected them personally (Table 3). Whilst 48% (N=277) stated it had no effect,
42% said they felt stressed, with 37% responding they felt worried and anxious. They were
then asked how awareness of potential litigation affected them professionally, 69% (N=399)

responded they practiced defensively (Table 3).

Table 3 —around here



Litigation Support (objective 3)

The majority (70%, N=431) of respondents who had not been involved in a litigation case
said they would know where to go for support with the legal process if they found out they
were involved in litigation. Most physiotherapists (57%, N=247) said they would contact the
Chartered Society of Physiotherapy (CSP) for initial support, of these 74% (N=507) were
employed. Thirty-nine percent (N=168) said they would contact their employer, 2% (N=7)
said they would contact the Health and Care Professions Council (HCPC) or their own

solicitor (2%, N=6).

For emotional support, respondents said they would turn to their family and friends (78%,
N=479), their line manager (66%, N=408), followed by peer support (60%, N=368), the CSP

(39%, N=240) and the HCPC (10%, N= 64).

Based on the statement ‘The level of support with the legal process I received was
satisfactory’, 46% (N=33) of respondents involved in a litigation case disagreed or strongly
disagreed with this statement (Table 4). The majority of physiotherapist's agreed or strongly
agreed (69%, N=50) that having a debrief with an independent professional to discuss the

case confidentially would be helpful (Table 4).

Table 4 —around here

Training needs (objective 4)

All respondents (with and without litigation experience), answered questions relating to

training. Most (91%, N=626) said it would be useful to have more resources available for

10



support with the litigation process. Most preferred the resource to be online support
information (91%, N=624), followed by information over the phone (30%, N=203), with
13% indicating information by mail/post would be their preference. Most indicated resources
should be available on the CSP website (90%, N=617), their employers’ website (46%,
N=319), and Frontline magazine (monthly magazine for physiotherapists published by the
CSP) 21% (N=143). Other places to access resources included NHS Resolution website 12%
(N=83), Physiopedia (an online evidence-based rehabilitation knowledge resource) 10%

(N=67), with 2% (N=15) indicating that no further resources were required.

Regarding litigation training for physiotherapists, the majority said that training should be
mandatory (78%, N=540) and should be available at both undergraduate/pre-registration
(77%, N=529) and postgraduate level (68%, N=470), with 4% (N=28) indicating there should
be no training. Most thought the CSP should be responsible for overseeing the training as a
condition of membership (58%, N=397), 49% (N=337) felt it should be their employer as a
condition of employment, and 41% (N=285) felt the HCPC should oversee this as a condition

of registration. Fifteen percent (N=101) felt that litigation training should not be mandatory.

Discussion

Extent of litigation

This study found that 10% of respondents had been involved in a litigation case, with a quarter
being cited in more than one case. Previous literature highlights physiotherapists working in
advanced practice roles, including advanced and first contact practitioners are at increased risk
of litigation [13,14]. This was seen in this study, with 21% of respondents being an advanced
practitioner at the time of the claim. However, it was surprising to find that the same percentage
of junior physiotherapists were also involved in a claim. This finding has not been previously

11



reported and was unexpected. Whilst the reasons for a relatively large number of claims
involving junior physiotherapists are not known, it could be postulated this may be related to
many UK graduates working in the NHS at a time when it has undergone far-reaching reforms.
It has been argued that these reforms have negatively affected NHS funding, leading to staff
shortages with an associated increased work burden [15]. Furthermore, others have reported
that organisational changes in the NHS have required junior staff to undertake tasks and
activities that previously would have been undertaken by senior colleagues [16]. Clinical
expertise develops through years of experience, with the newly qualified physiotherapist
progressing through several stages from beginner to expert [17]. Thus, some junior
physiotherapists may have experienced increases in caseloads, patient complexity and
autonomous working that is incongruent to their stage of development and could have impacted

their skill acquisition and competence [15,17,18]. However, further investigation is warranted.

This study also found that 29% of self-employed physiotherapists who responded were
involved in litigation. Previous research has investigated the extent of CES claims against
NHS-employed physiotherapists in England [19] and self-employed UK physiotherapists [20].
A small number of successful CES claims, irrespective of employment status were found,
however, no direct comparison could be made due to limitations in data. As reported elsewhere
[3,21], limitations in recording of claim data can negatively impact the exploration of patterns
within the data that may highlight areas of concern. As such, more transparent recording of

claim data is needed to enable patient safety concerns to be identified.

In this study, most claims were dropped or settled out of court, which mirrors what is seen in
clinical negligence cases across all specialities in the NHS [22]. However, a fifth of

physiotherapists from our sample who were involved in a claim were not informed of the

12



outcome of the claim. Not being informed of the outcome of the claim, could cause the
physiotherapist involved undue stress and anxiety as they may believe the case is ongoing and
would not have closure on the events relating to the claim. Importantly, failure to provide this
information may result in a missed opportunity to learn from litigation. It has been found that
learning from litigation is a key coping method, which allows the HCP to maintain their

professional identity and enables them to move on from the claim [23].

Claims that participants were cited in were most frequently related to MSK conditions. Of
these, CES was the most common. This is reflective of NHS claim data showing that CES is
highly litigious with the NHS in England receiving 827 CES claims between 2008-2018 [4].
However, just over half of MSK claims in the current survey related to the category ‘other’. As
no open text facility was provided to record what this related to, it is unknown what category
these MSK claims refer to. This result was surprising given that the options provided in the
survey were informed by a contemporaneous scoping review [5], stakeholder consultation and
feedback from the pilot study. As such, further research to investigate what the conditions

within the ‘other’ category were, may be warranted.
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Experiences of litigation

Respondents who had been involved in litigation revealed how it had impacted their physical
and mental wellbeing, with the majority saying it caused them stress, worry and anxiety. This
is supported by the findings of Yeowell et al. [24] in their qualitative study exploring UK
physiotherapists’ experience of being involved in CES litigation, with participants reporting,
‘they felt sick’, ‘lost sleep over it” and describing the experience as ‘harrowing’. Interestingly,
these effects were mirrored by respondents in our survey who had an awareness of litigation
but did not have their own experience. This highlights the far-reaching impact litigation appears
to be having on physiotherapists. Similar findings in other HCPs, including midwives, medics
and nurses have been reported, with litigation leading to feelings of distress and fear that can

persist well beyond the claim [7,25,26].

Almost 70% of respondents said that as a consequence of being involved in litigation they
practiced defensively. A similar response was found in those with an awareness of litigation
but no personal experience. Defensive practice is a default management strategy that refers to
the practice of over-cautious management of patients, such as increased documentation, over—
investigation, unnecessary appointments, or a low threshold to refer on [27]. Across both
groups in our study, this included more detailed note taking, lower thresholds for referral to
another department and/or to order investigations. Defensive practice has been reported in other
HCPs, for example, amongst midwives who had been involved in a clinical negligence claim
and in doctors, with over half of those surveyed admitting to practicing defensively [25,28].
With lower thresholds for referral, patients could be sent for unnecessary investigations. These
unnecessary investigations, appointments and additional interventions are costly to the NHS

and may not lessen patient worries [13,28]. This is not only a burden for the NHS, for the

14



patient it can have negative health impacts especially in the case of excess radiation exposure

through unnecessary imaging.

It is noteworthy that in this study, respondents had reduced their hours (N=33) or changed
career (N=25) due to litigation, which has implications on the physiotherapy workforce. This

is reflective of other HCPs who have reported similar findings [7,25].

Support

A key finding from the current study shows that most respondents believed they knew who to
contact for support if they were involved in a litigation case. Most said they would contact the
CSP. As support is based on the physiotherapists” employment, the CSP only provide legal
support for those physiotherapists who are self-employed [3]. Given that the majority of
respondents were employed, most should contact their employer for legal support if they
become involved in a legal claim [3]. As such, clearer information and signposting should be
provided to ensure physiotherapists receive the legal support required from the start. By having
timely access to the correct legal support at the outset may help to mitigate some of the stress

and anxiety experienced as a consequence of litigation.

In terms of emotional support, almost 70% of respondents in this survey indicated that having
a debrief with an independent professional to discuss the case confidentially would be helpful.
Other HCPs have found that sharing experiences with colleagues, family or friends were
critical coping mechanisms [23]. However, almost one third of respondents in our survey did
not receive any support. It has been reported that HCPs, including physiotherapists, have
struggled to find support following involvement in a clinical negligence claim [7,29]. Given

the impact that litigation can have on a person’s physical and mental wellbeing reported in this
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study, this is a cause of concern. Failure to support the physiotherapist through this difficult
time could in part explain some of the consequences reported here, such as defensive practice
and changes to role, including leaving the profession, which has been found previously in

physiotherapy, and elsewhere in other HCPs [7,24,25].

Training needs

Previous research found that physiotherapists felt unprepared for litigation and often did not
understand the implications of being involved in a clinical negligence claim or where to go for
support [3,24]. This may explain the findings from this study where respondents reported that
mandatory training should be available at both preregistration and postgraduate levels.
Including clinical negligence training in the pre-registration curriculum, which is built on
throughout the physiotherapists’ career, could help them feel more prepared in the event of a
claim. HCPC standards of conduct include duty of candour and dealing with concerns and
complaints [30], therefore including clinical negligence information alongside this within the
curriculum is recommended. Previous research has highlighted the potential role for the CSP
to be involved in post-graduate litigation training with the provision of an e-learning package
as one suggestion [24], or to include it as part of an employee’s mandatory training. Given that
almost a quarter of respondents involved in a legal claim had 0-5 years’ experience in their role
at the time of litigation, this would allow physiotherapists to have some knowledge and insight
of litigation from the outset of their career and may help to mitigate some of the consequence
of litigation. Additionally, most respondents thought it would be useful to have more resources
available for support with the litigation process. This would be most well received in the form

of online resources, housed on the CSP website or physiotherapists employers’ websites.
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Strengths and limitations

This is the first UK-wide national survey to investigate the extent and impact of litigation on
the physiotherapy profession, leading to new knowledge in this field. Furthermore, the current
survey captured a larger sample than the minimum sample determined a-priori. Nonetheless,
our sample were self-selecting and there is no knowledge about non-responders, and as such,

the representativeness of the sample cannot be estimated.

No open text questions were used when designing the survey; instead, participants were
required to select from pre-determined options. Whilst this design was considered most
appropriate where there are large numbers of respondents, this did not allow for qualitative
responses, which could have provided greater insight. Moreover, it is not known what ‘other’

responses referred to in this study and can be considered a limitation.

Conclusion

A total of 10% of physiotherapists in the UK who responded to our survey have been
involved in litigation. Having experience or an awareness of litigation affected
physiotherapists’ physical and mental wellbeing. It also impacted their clinical practice,
including defensive practice. Clearer information is needed regarding accessing legal support
and more emotional support is required. Litigation training should be included in

preregistration, as well as postgraduate programmes.

Ethical Approval: Ethical approval was obtained from [xxx] Research and Ethics

Governance Committee, UK (Ref: 18122).
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nation and region networks [31])
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Figure 2. Job role at time of claim
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First contact practitioner - 2 (2.8%)

Advanced practce | 15 (2055

physiotherapist

Consultant physiotherapist _ 6 (B.3%)

physiotherapist

Table 1. Demographic Employment Data

Employment Role
N (%) N (%)
NHS 507 AFC*Band8 180
(74) (36)
AFC Band 7 172
(34)
AFC Band 6 129
(25)
AFC Band 5 24
()
Other 2
(1)
Non- 82 Senior 32
NHS (12)  physiotherapist (39)

Self-

employed (10)

Manager/head 15

of service (18)
Advanced 12
practice (15)

physiotherapist

First contact 7

practitioner 9)
4

Junior
physiotherapist (5)
Consultant 2
physiotherapist (2)
Other 10
(12)
72 Private 37

practitioner (51)

Area of practice
N (%)
Neuromusculoskeletal
408 (62)
Neurology

41 (6)
Respiratory

20 (3)
Paediatrics

19 (3)

Women’s health
14 (2)

Oncology

4 (1)

Learning difficulties
4 (1)
Cardiovascular
3(2)

Mental health

2 (1)

Burns

1(1)

Cystic fibrosis
1(1)

Transplants

1(1)

Other

143 (22)

N (%)

>20 years
306 (44)
16-20 years
121 (18)
11-15 years
112 (16)
6-10 years
73 (11)

0-5 years
76 (11)

Years qualified
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Private 33
practice owner (46)
Other 2
©)
Non- 25 (4)
clinical

Retired 2(1)

*AFC = Agenda for change [32]

Table 2. The impact of being involved in litigation personally and professionally

‘There was an impact on me personally as a result of litigation’

Strongly Disagree  Disagree Neutral — Agree Strongly Agree
1 2 3 4 5 6 7 8 9
N=7 N=7 N=6 N=1 N=5 N=3 N=6 N=9 N=28
‘There was an impact on me professionally as a result of litigation’

1 2 3 4 5 6 7 8 9

N=13 N=9 N=8 N=3 N=3 N=4 N=8 N=9 N=15

Table 3. How awareness of potential litigation affects physiotherapists personally and

professionally

How does awareness of potential litigation affect you personally

No effect Stress Worry & Feeling Struggling to
Anxiety overwhelmed make decisions
N=277 N=245 N=215 N=102 N=90

How awareness of potential litigation affected you professionally
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Defensive No effect on Additional Reduced Changed career
practice practice insurance cover  working hours

N=399 N=148 N=52 N=29 N=22

Table 4. Response to statements regarding support

‘The level of support with the legal process I received was satisfactory’

Strongly Disagree  Disagree Neutral Agree Strongly Agree
1 2 3 4 5 6 7 8 9
N=13 N=10 N=9 N=1 N=9 N=2 N=12 N=3 N=13
‘It would be helpful having a debrief with an independent professional to discuss the case
confidentially’

1 2 3 4 5 6 7 8 9

N=5 N=1 N=7 N=1 N=8 N=4 N=8 N=6 N=32
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